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CONGRESS, THE PRESIDENT AND THE PHILIP- 
PINES. 



BY PERRY BELMONT. 



The country has expressed, with more or less distinctness and 
unanimity, a desire that Congress, when it assembles this month, 
shall legislate in regard to the civil rights and political status of 
the native inhabitants of the islands recently ceded to the United 
States; taxation reform; currency and banking reform, and 
trusts. 

There are reasons why the first-named of those subjects of 
legislation should have precedence, and the civil rights and polit- 
ical status of eight or ten millions of people be not postponed till 
after enactments relating to the other three topics. 

The millions of native inhabitants of the ceded islands have 
now, under the Paris Treaty, no civil rights. The inhabitants 
who were born in Spain have political rights stipulated by the 
treaty, but the natives have none. The United States promised 
Spain that Congress would determine "the civil rights and polit- 
ical status of the native inhabitants." That obligation is as yet 
unfulfilled. 

It is unusual for human beings not to have any nationality. 
Spain was constrained to abandon those natives, and sunder their 
allegiance to her. The United States did not by the treaty make 
them citizens, nor naturalize them, nor give them an opportunity 
to become citizens. Probably the wisest lawyer cannot say 
whether the natives could leave the islands till Congress has given 
permission, although the right of expatriation, repatriation and 
naturalization is cherished in our country, nor whether the na- 
tives now owe such allegiance to our Government that they can 
be punished for treason if they levy war on the United States. 
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The precise condition, in our American law, of inhabitants of a 
country ceded to the United States is obscure till Congress has 
made a definition, if the treaty of cession does not prescribe it. 
The Supreme Court is reported as saying in Eapentigny's case, 
that "the conqueror, who has obtained permanent possession of 
the enemy's country, has the right to forbid the departure of his 
new subjects or citizens from it." If the native inhabitants of 
the Philippines could not depart therefrom without permission 
from Washingon, they would be like mediaeval feudal serfs. 

Up to the date of recent treaty, cessions of foreign territory 
to the United States determined the status, as to citizenship, of 
the inhabitants. The Spanish treaty, ceding Florida, admitted 
them, declared the Supreme Court, in Canter's case, "to the en- 
joyment of the privilege and immunities of the citizens of the 
United States." That was the invariable rule of our treaties of 
cession up to 1898. 

It was expedient to make a new departure in the recent treaty, 
the two chief points of contention disclosed in the protocols being 
the Cuban debt and the cession of the Philippines. Denying that, 
under the August protocol, the American plenipotentiaries were 
entitled to demand cession of sovereignty over the Philippines, 
Spain proposed to submit that question to arbitration, but the 
American plenipotentiaries rejected the proposal, and offered to 
Spain twenty millions for the Philippines, which offer Spain ac- 
cepted. - Thereupon the rights of the inhabitants to choose their 
citizenship was considered, and it was agreed that the natives of 
Spain be allowed a year in which to decide whether or not to re- 
main Spanish subjects, or adopt the nationality of "the terri- 
tory" in which they might reside, but to the natives of the islands 
that right was refused by the American plenipotentiaries. Their 
civil rights were, by the ninth article, put absolutely in the 
hands of Congress which, our plenipotentiaries declared, "will 
enact laws to govern the ceded territories." That pledge, as an 
inducement to the signatures of the treaty, should be promptly 
met by fulfilment. The treaty does not declare that the "United 
States" (as in the fourth section of the fourth article of the Con- 
stitution relating to a "guarantee of a republican form of govern- 
ment") or the President, but that Congress shall determine the 
rights of the natives. 

Existing uncertainty regarding the citizenship of children of 
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natives born in the islands since April 11, 1899, is another reasoa 
why Congress should now clear up the question as far as it ean. 
The fourteenth article of the Constitution declares that "all per- 
sons born, or naturalized, in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside," and the fifteenth article adds 
"that the right of citizens of the United States to vote shall not 
be denied, or abridged, ... on account of race, color, or previous 
condition of servitude." 

If the Philippines were "in" the United States on April 11, 
1899, and a child of a native was born "subject to the jurisdiction 
thereof," then such a child became a citizen despite any present 
or future enactment by Congress. Was and is the Philippine 
archipelago "in" the United States? The treaty is silent on that 
question. If the parents and the child, being in the Philippines, 
were not subject to the jurisdiction of the United States, then to 
the jurisdiction of what country were they, and are they now, 
subject? If such a child came to reside in New York, would it 
be a citizen of New York? It has been recently decided by the 
Supreme Court that a child even of Chinese parents is, if born in 
one of our States, a citizen of that State, and of the United States. 
Eesiding in Manila, the child would not, of course, be a citizen 
of any State of the United States, but under the fourteenth ar- 
ticle would the child not be a citizen of the United States, and 
would it not have a status defined by the Constitution? Con- 
gress should express its opinion. 

There is a most cogent reason, growing out of the Federal 
revenue, why legislation by Congress regarding Porto Eico and 
the Philippines should have priority — the doubt whether or not 
importations from those islands into our home ports are dutiable, 
and whether or not Congress is constitutionally bound to levy and 
collect duties on foreign imports into those islands uniform with 
those levied and collected at our home ports on like articles. The 
Constitution is explicit that "all duties . . . shall be uniform 
throughout the United States." Will Congress declare that the word 
"throughout" and the restriction apply only to the ports of forty- 
five States now in the Union? The Supreme Court has twice 
decided that the words "throughout the United States" embrace 
all of what Chief Justice Marshall described as the "Americaa 
empire" and all of our "country." 
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There is another reason why the Philippine prohlem should 
have priority, which is that "involuntary servitude" exists there 
in the form of Mohammedan slavery, jjnd debt slavery, presenting, 
on the one hand, the relation of the slave to his owner as prop- 
erty, and on the other hand, to the United States as a human 
being. The thirteenth article of the Constitution forbids slavery, 
or involuntary servitude, to exist "within the United States, or 
any place subject to their jurisdiction," except as a punishment 
for crime for which the party shall have been duly convicted. 
Must such convictions be by a common law jury? 

The pens of pessimists and cynics in our politics will be sharp- 
ened if the Eepublican party in the present Congress, born as that 
party was, less than fifty years ago, of hostility to slavery and 
polygamy in our territories, should now protect or even tolerate 
those "twin relics" in the Philippines. 

Besides these questions, arising under the last clause of the 
ninth article of the recent treaty, there are innumerable others 
growing out of the first ten additions, or amendments, to the Con- 
stitution. The first amendment especially, which is addressed to 
Congress by name and forbids it to do certain things, seems 
in effect to forbid the United States to do anywhere within 
its jurisdiction or under its sovereignty the enumerated acts, or to 
permit, in time of peace, the tyranny known as martial law. Will 
any one after reading that first amendment of the Constitution 
contend that Congress can, no matter what is in a treaty of ces- 
sion, establish in any colony, or dependency, systems of religious 
faith and worship, or prohibit the full exercise of any system, or 
abridge free speech or the right of petitioning Congress to redress 
grievances? 

The war against Spain, and the treaty ending the war and 
securing peace- with Spain, are not now in issue. Those great 
transactions have been closed. The treaty has been, since that 
date, a supreme law of the land. The Philippines and Porto Kico 
are possessions of the United States by as valid and secure a title 
as are now New Mexico and Alaska. 

There have been two theories regarding the possession of sov- 
ereignty over an area conquered and actually occupied, either by 
a foreign enemy, or by internal rebels. After Dewey had con- 
quered the Bay of Manila, was its sovereignty in the United 
States or in Spain up to April 11, 1899? One theory, and an 
vol. clxix. — no. 517. 57 



898 THE NORTH AMERICAN REVIEW. 

old one, is that it was in the United States, hut the more modern 
and probahly the better one is that the United States had full 
rights of occupancy and government, hut the sovereignty of Spain 
was intact till the conquest had been completed by treaty, al- 
though the United States had legal authority to do there what- 
ever was necessary for the prosecution of war. The Filipino in- 
surgents Were rebels against Spain. They had, outside of Manila, 
subdued Spanish resistance, and occupied as against Spain all of 
Luzon, as the Schurman Commission has recently declared. Taxes 
were paid to the insurgents and they were the de facto rulers, pre- 
cisely as before the protocol of August 12, 1898, Dewey ruled in 
the harbor, and afterward Merritt or Otis ruled in the city of 
Manila. The Paris treaty was negotiated on the theory that Spain 
held the sovereignty and ceded to the United States a valid title to 
sovereignty over the entire archipelago. The fact that Luzon 
was, outside of Manila, held by the insurgents as conquered and 
occupied, and the United States had not at that time sovereignty 
over even the city, bay and harbor of Manila, should, it may be said, 
have constrained the President to be passive and unaggressive un- 
der the August protocol till the treaty had been ratified, and the 
ratifications exchanged. 

That much-debated second clause of the third section of the 
fourth article of the Constitution, relating to the government of 
territories by Congress, requires a "belonging" to the United 
States. If Congress has the right to govern colonies and depen- 
dencies, not from the clause just referred to, but from the right 
to acquire them, or from the former and latter combined, then 
obviously acquiring and possessing the sovereignty are a condi- 
tion precedent to governing. 

It is easy and safe to say now that, since April 11, 1899, fur- 
ther enlargement of territorial area has not been a feasible and 
winning issue, in a political and partisan sense, but the immediate 
application by Congress of the Federal Constitution to such recent 
enlargements still holds the field as the pre-eminent duty of the 
legislative power. 

Shall it be said that the present Government of the United 
States, created by the Constitution, can disregard the Constitu- 
tion on land or sea over which our flag floats as an emblem of 
sovereignty, and require or authorize acts to be done which the 
Constitution has forbidden? Shall Congress destroy those limit- 
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ations on its own powers over States, territories and dependencies ? 
Can the Government wander into the Orient so far that the Con- 
stitution is inoperative? 

In an interview published last June, I said: "If such a se- 
vere test should be made as a choice between the Constitution or 
the Philippines, Democrats would, in my opinion, let the Philip- 
pines go. But no such test is likely or necessary. The President 
should satisfactorily punish Aguinaldo and his followers for their 
assault, early last February, on our army at Manila. When that 
has been accomplished, and Congress has assembled, there will be 
real problems that will press for solution." 

An enlargement of the area of the United States is not to be 
decried, if an expansion of their political institutions, as prescribed 
by the Federal Constitution, shall accompany the territorial en- 
largement. Democrats do not condemn the successive enlarge- 
ments which their party made under treaties with France in 1803, 
with Spain in 1819, and with Mexico in 1843 and 1853, but 
which the Whig party condemned. In all of them the Constitu- 
tion expanded over the acquisitions. No one now denies that 
the Constitution extends over New Mexico, but some deny that 
the Philippines are a part of the "United States," as the term is 
used in the Constitution. They declare that the Constitution 
will not extend over the Philippines till after Congress has placed 
it there, arguing that the treaty ceding the Philippines is so rad- 
ically and intentionally unlike all former treaties of cession that 
no judicial decision regarding "territory" can be a precedent. 
In all former treaties they say it was stipulated that the people 
of the ceded possession could, if remaining therein, be citizens of 
the United States. They are heard insisting that the body poli- 
tic, described as "the United States," embraces, in strict law, 
only "States;" that the Constitution restrains Congress only when 
legislating for "States" and their inhabitants, and that, therefore, 
the Philippines are a dependency outside the Union and the Con- 
stitution till Congress shall bring them in by appropriate legis- 
lation. 

An argument diligently put about of late and denying that 
Congress will be restrained by the Constitution, in executing the 
last clause of the ninth article of the treaty with Spain, is some- 
thing like this: 

The Constitution has created two kinds of jurisdiction — one 
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for internal and one for external and imperial affairs. The for- 
mer is now confined to the existing forty-five States, and is lim- 
ited in scope, but the latter is unrestrained, excepting possibly 
by the law of nations. Under it the Government of the United 
States can lawfully do all that any nation can, unless the Govern- 
ment hamper itself by treaty or by a statute, accepting the Con- 
stitution as a restraint. In the latter sort of jurisdiction Con- 
gress has, it is said, whatever power may be needed. Therefore, 
as the treaty with Spain has not imposed any restraint on Con- 
gress the legislative power will be unimpeded in Porto Rico and 
the Philippines, and till Congress shall have legislated to the con- 
trary, the President, will, under the law of nations, have a free 
hand in the islands. Will Congress abstain from enacting re- 
straint? 

Imperialism exultingly reminds us of the truth that a judicial 
precedent, although made by Marshall and Taney, cannot bind, 
under the recent treaty, excepting in a case the facts of which 
cannot be distinguished from those of the decided case, and that 
therefore there will be no binding precedents for the questions 
arising in governing Porto Eico and the Philippines. What then 
is to restrain the rude hand of power and party passion in Presi- 
dent or Congress from enacting a post facto law, or making ar- 
rests by general warrant, or prosecuting a second time for the 
same offence, or making property of a human being, or taking 
private property for a public purpose without payment, or deny- 
ing jury trials, or depriving persons of life, liberty or prosperity 
without due process of law, or confiscating property held by 
churches, Catholic or Protestant, by monasteries, convents, 
priests, monks or friars ? 

Empire, Emperor and Empress seem now to be captivating 
words all over the world. They are modern revivals of the old. 
It is less than a quarter of a century since, by act of Parliament 
under Lord Beaconsfield, the Queen of the United Kingdom of 
Great Britain and Ireland assumed the title of "Empress of In- 
dia," the great dependency being as much outside of the United 
Kingdom and the British Constitution as the Philippines would 
be outside of the United States and the American Constitution — 
if those to whom I have referred carry out their intention. "Ter- 
ritories" are nothing new in our political system. The word is 
in our Constitution. There have been differences of opinion as 
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to whether or not the Constitution, jprqprio vigore, covers a 
foreign territory as soon as acquired, as well as over the question 
of the power which Congress can exercise in a territory. The last 
question precipitated the war of the Secession. Whether or not the 
amendments of the Constitution enforcing trial by jury must be 
applied in a territory has, since then, been repeatedly considered 
by the Supreme Court. 

If the Philippines are not to be "a part" of the United States, 
nor to be under the Constitution, nor to have a civil government, 
is it material whether the titular designation of our Executive shall 
be "President of the United States of America, and Emperor of 
the Philippines?" 

Debate in Congress ought not to be postponed, evaded, or 
avoided by pleading the existing war. There is no war in Porto 
Eieo. The debate must come. It is due to the Porto Eicans that 
it come now and they know whether or not the American Consti- 
tution and the Supreme Court are to protect them. Is the Con- 
stitutional question of the power of Congress different in Porto 
Eico from what it is in New Mexico? Can Congress go outside 
the Constitution in the exercise of civil authority in Porto 
Eico ? 

The end and aim of war is peace, and the quickest route to 
peace with the Filipinos is for Congress to intervene, inquire into 
the facts, convince the natives of the good faith of the United 
States, and prescribe terms of pacification. When that has been 
done, the natives will know their fate. Whatever the reason for 
retaining the Philippines — whether as a trust only for the good of 
the native inhabitants, or as a military and naval station, or as a 
trading country under our flag, or a stepping-stone to Asia, or a.i 
an American commercial rival to British' Hongkong and Singa- 
pore, or as a point of easy departure when China, the "sick man," 
is on a death bed — the first and indispensable thing is for our 
Congress to win and deserve the confidence and friendship' of 
natives now alienated from us. 

There are those who say that if the Government at Washing- 
ton is to be restrained in dealing with the Philippines, by the 
taxing clauses of the Constitution, by the first ten amendments, 
and by the thirteenth and fourteenth as well, then it will be im- 
practicable to rule all over the islands. A code of criminal law 
in the island of Sulu, for example, requiring conviction for 
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crime by a jury, an indictment, a judge and petit jury would, it 
is said with cogency, make world-wide merriment. It may, how- 
ever, be that if Congress refuses to tolerate in our new islands the 
things which the Constitution declares shall not anywhere be done, 
self-government there will not be a failure. 

Many experts assume that free trade between Porto Eico, the 
Philippines and all our ports, if the same rate of duties are levied 
in those islands as at our home ports on foreign imports, is im- 
practicable. Therefore it is suggested, in order to avoid the 
danger, that if Congress shall execute at all the last clause of the 
ninth article of the treaty, or shall in any manner legislate for 
Porto Rico and the Philippines, the restraints of the Constitution 
will attach themselves to Congress and the Supreme Court will 
acquire jurisdiction, Congress abstain from any action, and thus 
the Constitution will be circumvented by permitting the pres- 
ent military power of the President to continue indefi- 
nitely. That device comes from those who fear the Constitution 
will expand over the new islands, and restrain Congress, when- 
ever it shall legislate for the islands^ and shall determine the 
status of the natives. It does not come from those who contend, 
as so many do with great subtlety, that with the single exception 
of prohibiting slavery, the Constitution was made only for the 
States in the Union, and does not expand over territories, or col- 
onies, or dependencies, and that Congress is as free to do what it 
pleases in the Philippines as the British Parliament is to do as it 
pleases in India, or any crown colony. 

As an indication of tendency of opinion regarding the scope of 
the President's war powers, and their continuing duration, the 
following publication, a few days ago, is significant : "Attorney- 
General Griggs after a careful consideration has decided that the 
President as Commander-in-Chief of the Army, and not as Presi- 
dent, could make appointments of Civil Governors without legis- 
lation by Congress. He thus holds that the President exercises 
absolute control over territory held through military occupation, 
and that none of his acts regarding such territory can be called 
in question so long as they are not made in his purely civil capac- 
ity as President." 

The vast powers of the President in a foreign country, as 
Commander of the Army and Navy, after Congress has declared 
war, or war exists, are not adequately realized by all of us. He 
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is in theory under the restraint of the Constitution and Con- 
gress, but yet his power is in practice uncontrolled. We have 
seen that in Cuba, Porto Eico and the Philippines. The Consti- 
tution adopts the law of nations which prescribes the usages of 
war, which usages impart to the President that tremendous 
power so unlike that which he possesses in time of peace. When 
peace came, that despotic power fell. 

The President claims it was revived by another war, unde- 
clared by Congress, but created by the conduct of the Filipino 
insurgents on the fourth of February last. On April 11, 1899, 
the Spanish political system disappeared from the Philippines, 
and an American political system took its place, established by 
necessity and by its own force. What was that American system, 
thus applicable to the Philippines? The treaty defined it as to 
be the one to be prescribed by Congress. But Congress was not 
convened by the President. What then was his power in the 
newly acquired islands after April 11, 1899? It was settled in 
California a half century ago. It was debated in Congress and 
finally determined by the Supreme Court. At that time, there 
was in California, a young lieutenant of army engineers who was 
Secretary to the Military Governor, and subsequently, as Gen- 
eral Halleck, produced out of that large practical experience a 
treatise on the American laws of conquest and cession, and on 
the President's power when Congress has not legislated, which 
treatise was referred to at Paris by both Governments as an au- 
thoritative text book. If there be a difference between the Pres- 
ident's power in California and in the Philippines, after procla- 
mation of the treaties of peace, it is to the diminution of Mc- 
Kinley's power in comparison with Polk's, because the recent 
Spanish treaty, unlike the Mexican treaty, distinctly excluded 
executive power by requiring Congress to prescribe a political and 
civil code. 

It is argued with more or less plausibility, that Porto Eico 
and the Philippines have been since the middle of last April "a 
part" of the United States and under its sovereignty in foreign 
affairs and in an international sense, but not a part thereof, and 
under Constitutional jurisdiction, in domestic affairs, and in a 
national sense. Constitutional and legal truth respecting our new 
acquisitions cannot be long obscured. A case presenting the prob- 
lem may find its way to the Supreme Court. An importer com- 
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pelled to pay duties on an import from one of those islands may do 
so under an adequate protest presenting for interpretation the 
phrase, "throughout the United States," appeal from the Col- 
lector's decision to the Treasury and, if the Collector he sus- 
tained, begin a suit to recover back the money paid. 

Whatever may be the final outcome of argument and debate 
of those Constitutional questions, Congress cannot -well evade, 
quite apart from obligations imposed by the treaty, the task of 
prosecuting an inquiry in order to ascertain what have been, 
since May, 1898, the real relations of Aguinaldo to the President, 
as well as to the naval and military authorities. Such an impar- 
tial inquisition is needed in order to ascertain how peace in the 
Philippines can be most safely obtained and assured. 

Aguinaldo may be in captivity or exile before this paper has 
been published, but the question why so many natives of Luzon 
have so long followed his standard of revolt from the benevolent 
assimilation promised in the President's December military order 
will remain to be explained by Congress. 

It has been industriously put about that those who delayed 
ratification of the treaty from the fourth of January (as if that 
were an excessive period of time) till the sixth of February, are 
chiefly responsible for insurgent conduct on the fourth of the last 
named month, which created belligerence around Manila. The 
recent preliminary report by the Schurman Commission has put 
an end to that, by showing that a falling out between the natives 
and our troops began on Merritt's arrival; that then the Filipino 
newspapers started anti-American feeling, and the "popular 
clubs" were organized to assail us within and without Manila. 
The Commission r.ffirmed that "the relations between the two' 
forces were strained from the beginning;" that after the landing 
of our troops Aguinaldo decided to start the insurrection. The 
Commission has said he did not openly declare that he intended 
to attack our troops, but he aroused and excited his followers, and 
especially the military element, by claiming independence. The 
Commission was not distinct and explicit regarding the relative 
responsibility of Aguinaldo and the co-operative natives, but the 
following sentence in the report alluding to failure of negotiations 
by the Commission with Aguinaldo's representatives, inculpates 
the former as most to be blamed: "No better proof could be 
furnished that the primary object of his struggle is not, as is pre- 
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tended, the liberty of the Filipino peoples, but the continuance of 
his own arbitrary and despotic power." 

It may be inferred that the negotiations referred to broke 
down because Aguinaldo asked for a "suspension of hostilities," 
which the Commission refused to discuss "as being a military 
matter," and because the Commission, not representing Congress, 
could not deal with the insurgents with sufficient authority. It 
issued a proclamation on the fourth of last March, declaring "the 
principles by which the United States would be guided in exer- 
cising the sovereignty which Spain had ceded to us over the Phil- 
ippine islands, and assuring the people not only of their rights 
and privileges, but also of the largest participation in government 
which might be found compatible with the general welfare and 
reconcilable with the sovereign rights and obligations of the 
United States," and verbally assured Aguinaldo's agents "of a 
liberal form of government when they laid down their arms," but 
all the Commission offered, or could offer, was necessarily vague 
and unsatisfying, because the Commission did not represent 
Congress. 

What Admiral Dewey, on arriving at New York, has been re- 
ported as saying to the Associated Press agent is more illuminat- 
ing, in explanation of the failure of the President's Com- 
mission, than the official report he signed as Commissioner. This 
is it: 

"Aguinaldo was a junior clerk in the navy-yard. He is a 
pretty smart fellow. I know him pretty well. In fact we were 
great friends, and are, for the matter of that, but he has not the 
brains. There are people behind him, some of them lawyers and 
able fellows, who make a tool of Aguinaldo. The fight in the 
Philippines should be easily ended. The people had been so 
badly treated for such a length of time by the Spaniards that they 
were distrustful. This is the great difficulty in dealing with 
them. Where we have met them and they have been in such 
contact with us £0 as to learn that we mean to treat them well; 
where they have seen that we mean what we say, there is no 
trouble. They stand by us all the time." 

A Commission sent by Congress, instead of by the President, 
might have met a better fate. 

When Congress seriously takes in hand the real relations at 
Manila since May, 1898, between the United States and the for- 
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mer rebels against Spain, it will naturally look to see what the 
President's plenipotentiaries said and did at Paris regarding 
Aguinaldo and the forces standing around him. The precise na- 
ture of the "political pledges," expressed or implied, that were 
given may not he accurately known by the public in our day, if 
ever. Each reader of narrations of the events from April 15 to 
August 15, 1898, will, nevertheless, draw his own inferences. 

It is indisputable that the subjects of Spain led by Aguinaldo 
gave aid to Dewey and Merritt in accomplishing the capitulation 
of Manila. In the annex to the thirteenth protocol of the Paris 
treaty, the American plenipotentiaries are recorded as saying : 

"The city was closely besieged on the land side by the insur- 
gents. It was in extremities for provisions, and the insurgents 
controlled the water supply. The Spanish forces had been unable 
to raise the siege, and therefore could not escape from the city 
on the land side." 

Again, in the first protocol, it is set forth that the Spanish 
plenipotentiaries, having alluded to the Tagalo rebels as forming, 
during the campaign, "an auxiliary force to the regular American 
troops," the American plenipotentiaries replied in the fifteenth 
protocol that alliance with the Filipinos "is not a relation which 
the Government of the United States intended to establish, but 
it must, at least, be admitted that the insurgent chiefs returned 
and resumed their activity with the consent of our military and 
naval commanders, who permitted them to arm with weapons 
which we had captured from the Spaniards, and assured them of 
fair treatment and justice." 

Those last seven words indicate that assurances of a definite 
nature were, by somebody, given to the insurgents, and yet Presi- 
dent McKinley in his last annual message describing to Congress 
the surrender of Manila did not allude to them. It is open to 
him to argue that he never encouraged, authorized, or ratified the 
acts of our Consuls in bringing Admiral Dewey and Aguinaldo 
together, or sanctioned what Admiral Dewey did in placing 
Aguinaldo in a position to fight against Spain at the head of the 
insurgents. In August, 1898, he instructed Adjutant-General 
Corbin to cable General Merritt that there must not, by Aguin- 
aldo's insurgents, be joint occupation with us of Manila, and that 
they must obey the proclamation of a truce under the protocol. 
Congress will explore and decide. 
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Our Consuls at Manila, Singapore and Hongkong wrote fully 
concerning Aguinaldo to the State Department, and on June 16, 
1898, it replied by order of the President to Consul-General Pratt 
at Singapore, admonishing him to make no promises to Aguin- 
aldo, or "any alliance with the Philippine insurgents," but "to 
obtain the unconditional personal assistance of General Aguinaldo 
in the expedition to Manila would be proper if, in so doing, he 
was not induced to form hopes which it might not be practicable 
to gratify." 

Consul-General Pratt brought Admiral Dewey and Aguinaldo 
together and, under the eye of Dewey, Aguinaldo, before Manila 
capitulated, conquered, and held by conquest, a great part of 
Luzon as the Schurman Commission affirmed. Aguinaldo's "per- 
sonal assistance" had been obtained, and accepted. 

The Schurman Commission reported that "he (Aguinaldo) 
arrived with thirteen of his staff on May 19 and immediately came 
on board the ''Olympia" to call on the Commander in-Chief, after 
which he was allowed to land at Cavite and organize an army. 
This was done with the purpose of strengthening the United 
States' forces and weakening those of the enemy. No alliance of 
any kind was entered into with Aguinaldo, nor was any promise 
of independence made to him, then or at any other time. Shortly 
afterward the Filipinos began to attack the Spanish. Their num- 
ber was rapidly augmented by the militia, who had been given 
arms by Spain, all of whom revolted and joined the insurgents. 
Great Filipino successes followed. Many Spaniards were taken 
prisoners, and while the Spanish troops now remained quietly in 
Manila, the Filipino forces made themselves masters of the entire 
island, except that city." Mention of the furnishing of arms to 
Aguinaldo by Dewey was omitted in the report. 

General Merritt testified at Paris : 

"It was not the wish of the Government to make any prom- 
ises to the insurgents, or act in any way with them. I had tele- 
graphed to the "War Department of the possible trouble that 
might arise with the insurgents, and asked for instructions as to 
whether I should consider them as enemies, and treat them ac- 
cordingly in such case. To that request I had no reply." 

The injunction of secrecy was by the Senate removed from 
that testimony of January 11, 1899. Its publication was ordered. 
Anybody's imagination is equal to fancying its effect on the Fili- 
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pinos and Aguinaldo when read by them, as it should never have 

been. 

It may not be necessary that a Committee of Congress visit 
the archipelago. There are witnesses, documents, records, let- 
ters and cable messsages in Washington. If the Executive will 
submit all of them to Congress, they may, when collected, 
be examined and analyzed, and a keen, free debate in both houses 
of Congress had thereover furnish all the light that is required in 
execution of the ninth article of the treaty. 

The members of the Schurman Commission have been and are, 
collectively and individually, zealous in denial that hopes were 
officially held out to the insurgents between the middle of March 
and August, 1898, which the President has not fulfilled or recog- 
nized. It is plainly disclosed in Senate Document No. 62, pages 
318 to 362, that Consuls Williams, Wildman and Pratt, and Ad- 
miral Dewey, had frequent conversations with Aguinaldo before 
the capitulation of Manila. All those officers are now accessible, 
and cross-examinations by a Committee of Congress ought to un- 
cover the truth. 

By the protocol signed at Washington on August 12, 1898, the 
United States were to hold the city, bay and harbor of Manila, 
and nothing else, "pending the conclusion of a treaty of peace," 
which treaty when signed stipulated that to be binding it must 
be ratified by our Senate and President, by the Queen of Spain, 
and the ratifications be exchanged at Washington within six 
months. Otherwise there was no treaty. The Philippine islands 
were not to be evacuated by Spain till after such exchange of rati- 
fications, and, meanwhile, the protocol of August 12, 1898, was 
to remain in force. The treaty was not ratified by our Senate 
till February 6, 1899, nor by Spain till March 19, 1899, nor were 
ratifications exchanged till April 11, 1899. Till the last-named 
date, the United States had therefore no title to, or sovereignty 
over, the Philippines, and had not lawful power to hold and rule 
any part of the archipelago excepting the city, bay and harbor of 
Manila. Outside of that limit, Aguinaldo and his forces had, by 
public law, the right to rule wherever, and so far only as, their con- 
quests and military occupation completely expelled Spanish power. 
Over that area, the people, styling themselves the "Phil- 
ippine Republic," or by any other name, had as good a right in 
law to rule as the United States had to rule over Santiago imme- 
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diately after its conquest early in July. That was the situation 
on December 10, 1898, and up to April 11, 1899. The United 
States could not lawfully invade the area held by Aguinaldo till 
the treaty had been ratified because the protocol forbade. 

In that situation of the facts and applicable law, the Presi- 
dent, only eleven days after the signature of the treaty of Paris, 
and before it had been ratified even by himself, ordered the Sec- 
retary of War to proceed to "the actual occupation and adminis- 
tration of the entire group of the Philippine islands," and to the 
extension, with all possible dispatch, of "the military govern- 
ment, heretofore maintained by the United States in the city, 
harbor and bay of Manila, ... to the whole of the ceded terri- 
tory." "Ceded by what ? Not by treaty, for it had not at that 
time been ratified by any body, and Congress had not even agreed 
to pay the twenty millions which was the condition precedent of 
cession. The two premises assigned by the President in the order 
as its reason and justification were, first, that by Dewey's victory 
and the capitulation of Manila, the "conquest" of the entire archi- 
pelago had been effected. The second premise was that, by the 
treaty of peace signed at Paris, "the future control, disposition 
and government of the Philippine islands are ceded to the United 
States," which was equivalent to saying that a treaty is binding 
when only signed by agents appointed by the President. 

The illegality of the order was bad enough, but its stupidity 
as diplomacy in pacifying and conciliating the. Filipinos was 
worse. It was a blow in the faces of those whom the United 
States wished to allure to consent to be led by Congress upward 
and onward in happiness and welfare. There was not in the 
order a persuading sentence ! Each was alienating and repelling ! 
With one hand the President offered the Filipinos submission to 
himand with the other he threatened war. The choice was offered to 
millions of people over whom the United States had not a scintilla 
of lawful authority, and could get none under the protocol till 
the treaty had been ratified. A month later the President ap- 
pointed the Schurman Commission to facilitate "the effective ex- 
tension of authority throughout these islands," and over a people 
at that time not under the sovereignty of the United States. The 
name of the official who wrote those two orders is as yet unknown 
by the public, but it ought to be, as an example and a warning, if 
the order sent toward the end of December explains the tension of 
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bitterness and emotion which brought on the existing belligerence 
between Otis and Aguinaldo. 

In one aspect, that December order is now immaterial except- 
ing as an Executive act not to be commended by Congress as a 
precedent, but it is of paramount importance if it provoked the 
deplorable incident at Manila of the fourth of February, and Con- 
gress should take cognizance of it as a piece of evidence tending 
to explain why the natives whom the United States rescued from 
Spain are now in arms against their deliverer and former ally. 

After the disastrous effect of the December order had been 
felt in Washington, the need of more soldiers in Luzon had been 
seen and the country was beginning to condemn the President 
because there was not in Manila an army large enough to enforce 
his December order; the President offered his defence at Pitts- 
burg. It tore in pieces his December order. It was this : 

"Until the treaty was ratified (April 11, 1899), we had no 
authority beyond Manila city, bay and harbor." 

"We then had no other title to defend, no authority beyond 
that to maintain." 

"Spain was still in possession of the remainder of the archi- 
pelago." 

The last sentence of the defence was inaccurate, because the 
insurgents were, as the Schurman Commission reported, in pos- 
session of a large part of Luzon. On what pretext could the 
President have signed that December order? It is the work of 
Congress to ascertain. 

It is plain now to see that the Philippines are not to be sur- 
rendered, abandoned, and left derelict. For good or ill, they are 
in our hands. Armed rebellion will be suppressed, either by re- 
moval of misunderstandings, or, if that fails, then by the armed 
hand. If it shall be decided that the Constitution has already 
expanded over the archipelago and is not to be circumvented; that 
Congress is in its every act under the restraint of the Constitu- 
tion, but that the Philippines cannot, under the Constitution, be 
reduced to order and elevated in civilization, then the Constitu- 
tion will be an impediment in the "vast mission for the advance- 
ment of mankind," alluded to by Lord Salisbury, in association 
with the United States, and to which, perhaps, our country has 
been committed so far as the Executive can bind it. Then our 
country has really come to "the forking of the r®ad." 



CONGRESS, THE PRESIDENT AND THE PHILIPPINES. 911 

The United States Government is not bound to "go into all the 
world" preaching any other political gospel than that of its written 
Constitution, under which every new acquisition has been treated 
as an inchoate State, to be trained and fitted for immortality as a 
member of our glorious Union of States. Only of that Constitu- 
tion, that Union, that expansion, that country, has our flag hith- 
erto been an emblem wherever it has floated on land or sea. 

A specific obligation confronts the next Congress, imposed by 
the last clause of the ninth article of the recent treaty, and ac- 
cepted by its ratification. 

"The civil rights and political status of the native inhabitants 
of the territories thereby ceded," must be determined. Con- 
gress must in the determination decide first of all whether or not 
the treaty has removed, diminished or impaired any of the re- 
straint, which, before the war with Spain, was imposed by the 
Constitution on Congress when legislating for the territory, or 
other property, of the United States. Next, whether or not that 
restraint is so expressly declared and asserted in the Constitution 
that the Supreme Court must adjudge null and void any legisla- 
tion disregarding and repudiating that restraint. Finally, if the 
restraints upon Congress are not literal and explicit, in words to 
be applied to the Philippines, then, whether or not the principles 
of our constitutional liberties and of the fundamental limitations 
in favor of personal right and civil rights, formulated in the Con- 
stitution and its amendments, constrain Congress in executing 
the ninth article of the treaty. Perry Belmont. 



